
Energy Federalism: Who Decides? 

What is the Issue? 

Questions about energy production and consumption are acquiring renewed urgency in the 21st 
Century.  Among these questions are some that go to the heart of our nation’s system of 
federalism, as an underlying but ever-present friction mounts over the way in which decision 
making power has been divided between central and more locally distributed political units.  
What is at stake?  According to one author, “the choice of regulatory forum often seems to 
determine the outcome of the controversy. That may explain why Americans have traditionally 
shed so much metaphorical and genuine blood deciding what are essentially jurisdictional 
disputes between governmental institutions.”i

A number of factors have brought these issues into greater prominence.  Energy specific 
influences  include the depletion of low cost oil, advances in energy extraction technology, and  
increased awareness of fossil fuel contributions to climate change.  Another element is the long 
standing but increasingly hardened absence of anything like a broad based consensus over 
energy policy at the federal level, despite calls for such a policy that date back to at least the 
Nixon administration.  These have been superimposed on shifting political trends in other areas.  
After the crest of federal adoption of new environmental legislation in the 1960’s and 1970’s, 
powerful and complex cross currents arose.  These consisted of mostly conservative and anti- 
(or anti-“big”) government forces that mobilized in the devolution, deregulation, privatization, 
and property rights movements.  Reinforcing strains of progressive movements evolved partly in 
response to increased globalization (of economic and environmental issues) and personalization 
(eg. of communications/information technology) by promoting both global governance in some 
arenas and relocalization and local empowerment in others.  

 

Several energy examples being played out in New York State, as well as in other states and on 
the national stage, serve as useful and representative illustrations of the fundamental but 
insufficiently appreciated tensions raised. The first involves the spread of the controversial 
hydraulic fracturing technology that is used to extract oil and gas from “unconventional” 
reserves of shale and other rocks.  The second and third involve the generation and distribution 
of electricity:  where the authority to site electricity generating stations is vested, and who has 
the authority to site transmission lines that transmit electricity from their mostly rural points of 
extraction or generation to their mostly urban points of consumption.ii

High Volume Hydraulic Fracturing (HVHF) for Natural Gas Extraction 

 

State authority is dominant in regulation of natural gas drilling, but is currently contested from 
both above and below, ie. by both federal and local government and their advocates.iii  In 
general, the challenges to the status quo of state control tend to be led in the political arena by 
critics of HVHF.   Whether implicitly or explicitly, most such critics  believe that  environmental 
and related regulations imposed by the federal government as well as their own local 
governments will be stricter than those imposed by state governments. By the same token with 
this highly politicized and polarizing issue, advocates of maintaining state authority tend, on the 
whole, to favor HVHF.  The pro-industry organization Energy in Depth, for example, highlights 
state initiatives that have “remind[ed] Congress that regulation and risk management at the 
state level is, and always has been, the most effective approach”.iv 



Despite state dominance, federal authority is far from absent in HVHF-relevant regulation, or 
energy issues in general: water withdrawals are regulated by interstate river basin compacts 
authorized by Congress;  the Federal Energy Regulatory Commission (FERC) has and important 
role in regulating interstate gas and electric lines (plus electricity rates and hydroelectric 
facilities); the Department of Energy (DOE) has research and policy responsibilities; the 
Department of Interior (DOI) controls mineral development on federal lands; the Environmental 
Protection Agency (EPA) has broad authority to control energy related pollution.v  However, 
Federal regulators have exempted several  aspects of oil and gas operations from federal 
environmental regulations, determining that these regulations were “unwarranted” in light of 
other existing state and federal regulatory regimes.vi

One exemption specifically applies to hydraulic fracturing.  In the wake of an earlier US Court of 
Appeals decision asserting EPA’s authority to regulate coalbed methane production in Alabama, 
the 2005 federal “Energy Policy Act” was signed into law under Republican leadership.  This Act 
included a provision explicitly exempting the underground injection of most hydraulic fracturing 
fluids from regulation by EPA under the national Safe Drinking Water Act.  States have thus 
retained paramount authority to issue permits for onshore oil and gas drilling and to regulate 
environmental impacts of HVHF. However, this controversial provision of the 2005 law, 
described by opponents as the “Halliburton loophole”, is one factor that has led to increasingly 
vigorous challenges to the current distribution of regulatory authority.  Democratic critics 
introduced the so called “FRAC Act” in  2009 with the intention of  including hydraulic fracturing 
as a federally regulated activity under the Safe Drinking Water Act.

   

vii  This act has not, to date, 
passed either chamber of Congress.   In the meantime, as the federal EPA has investigated high 
profile cases of water contamination alleged to have been caused by hydraulic fracturing 
operations in Dimock Pennsylvania and  Pavillion Wyoming, high level officials  in those states 
have been highly critical of federal intervention, in one instance suggesting that the EPA had 
only a "rudimentary" understanding of the situation and in another calling on  the EPA to adopt 
“a more cooperative, logical and scientific approach. “viii

The authority of the states to regulate hydraulic fracturing is also being challenged by local 
governments.  In Northeastern shale gas rich states such as  Pennsylvania, West Virginia, Ohio  
and New York, for example, state law  appears to “supercede all local laws or ordinances 
relating to the regulation of the oil, gas and solution mining industries”, in the particular words 
of New York’s Environmental Conservation Law.

   

ix  However, in New York alone, at least two 
dozen communities have adopted bans or moratoria that appear to challenge this language.x  
The precise meaning of this supercession wording --  whereby the state preempts local 
government authority to control oil and gas operations -- and the corresponding validity of local 
laws, is still being interpreted by each state’s courts.  Within each state, the stage of litigation, 
appeal, and legal clarity on this issue differs.   In none is it likely finally settled. xi

It should be noted further that,  just as with discussion of federal/state relations, legislative as 
well as judicial branches have taken an interest in the distribution of authority between state 
and local governments over gas drilling.   Pennsylvania, for example, recently passed state 
legislation partly in response to local legislative initiatives concerned with HVHF.  Concerned 
with fees and fiscal issues, the State legislation also declares that “environmental acts are of 
Statewide concern” and severely restricts the ability of local ordinances to regulate oil and gas 

 



operations.xii  In New York, while the courts consider the appeals mentioned above, and while 
the State’s Department of Environmental Conservation continues its extended review of the 
environmental impacts of HVHF through its environmental impact statement procedures, 
legislators have also weighed in: 40 bills included the key words “hydraulic fracturing” in a 
recent legislative bill search.  Among legislation that has been introduced, though not passed 
into law, are bills that clearly extend to oil and gas operations most elements of traditional local 
“home rule” jurisdiction over zoning and land use decisions.xiii

Power Plant Siting and Electricity Transmission 

 

Unlike the steady drumbeat of media attention accorded the HVHF issue, the issue of 
jurisdiction over power plant siting and transmission of electricity has evolved relatively 
unremarked in the popular press.  It has, however, been given extensive attention by the utility 
and energy industries, legal scholars and energy industry analysts, and various policy making 
bodies.   

Even as the Energy Act of 2005 exempted hydraulic fracturing from federal legislation, it  
stipulated that a federal agency (FERC) would hold siting authority for certain electric 
transmission lines,  and not incidentally for all natural gas pipelines destined for resale markets 
involving interstate commerce. xiv

 In particular, under federal law (16 U.S.C. § 824p), the FERC may “designate a national interest 
electric transmission corridor”.  In designating a corridor, weight may explicitly be given to 
factors involving multi-state or national interests including  regional and national economic 
vitality and growth,  reasonably priced energy, limits on energy supply, energy independence, 
national energy policy priorities, national defense and homeland security.  Should state 
governments fail to do so, FERC is authorized to issue permits for interstate electric transmission 
facilities in the corridor so long as they are determined to be in the public interest and meet 
several other conditions.   FERC may trump state authority for a variety of reasons such as lack 
of state agency authority  to account for “interstate benefits” or simply the failure to issue a 
permit in a reasonable time and manner for a facility that would result in “significantly reduced 
transmission congestion in interstate commerce.”   

  Both fossil and renewably fueled sources of electricity --
prominently including wind -- are most often generated in areas remote from their site of 
consumption,  and large investment upgrades in transmission infrastructure are projected to be 
necessary to deliver electricity from rural regions to urban users.   The Energy Act of 2005 was 
intended in no small part to overcome obstacles to realization of this investment that have been 
posed by state and local procedural friction or outright resistance. 

However, in practice this “backstop” permitting authority of FERC has on at least procedural 
grounds been successfully challenged in the courts and has yet to be used; some question 
whether it ever will be effective.xv  Leading advocates of grid modernization in the electricity 
industry, ranging from American Electric Power to the American Wind Energy Association, have 
advocated for strengthening FERC’s authority further, while many others remain wary of 
undermining access to decision making authority through state and local oversight.xvi

Similar issues surround the distribution of authority in the siting of electricity generating 
faciltities.  A 2009 article prepared as background for the NYS Energy Plan states that, 

 This 
balance remains a work in progress. 



“Approvals for the construction of most types of electric generation facilities, such as natural 
gas-fired generators, landfill gas recovery facilities, wind turbines, and solid waste combustors, 
are within the jurisdiction of State and/or local agencies.” 

xviii

xvii   One pro-centralization 
perspective on siting policy makes the following points on the status quo in overview, generally 
in  criticism of what is perceived as prevailing state and local “parochialism”:  

When a [new power plant] is proposed, the state has the right to block the project. 
Moreover, in twenty-two states, local governments are also permitted to block such 
expansion projects…. Only a handful of states allow siting boards to consider regional 
benefits.” 

These kinds of concerns also have found traction within states.  The Power NY Act signed into 
law in New York in 2011 offers a recent example.xix  Article X of this law lowered from 80 to 25 
MW the threshold for removing the licensing authority for proposed electric generating facilities 
from local jurisdiction.  Modestly scaled electricity generators are now to undergo permit review 
by a state siting board appointed by the legislature, inclusive of two of seven members  residing 
in the municipality in which the facility is to be located.  Though not differentiated as to fuel 
source per se, the implications for wind energy have been given particular attention by both 
wind energy supporters and opponents;  wind farms with as few as seventeen 1.5 MW wind 
turbines will now undergo state rather than local review.   Most advocates and opponents of 
Article X see the legislation as an effort to facilitate the siting of new energy facilities, in part by 
reducing the influence of localized opposition that holds greater sway under local  “home 
rule.”xx

Energy Federalism 

 

These examples of contested regulation are indicative of some of the pressures being exerted 
on the status quo of federalism in relation to evolving energy policy.   Logical   consistency 
regarding preferences for federal/state/local control in these examples is,  however, not easy to 
discern.  A framework to address the issues raised would be helpful.  In this section,  it is 
suggested that some organizing principles derived from “environmental federalism” can be 
profitably applied to energy.  
 
Sovocoolxxi

 

 provides such a framework.  He summarizes a typology of theories of environmental 
federalism with four distinct cells: centralized federalism concentrates environmental review 
authority in the highest level of government; devolved federalism locates authority in state and 
local government; dual federalism advocates for distinct domains of authority in centralized and 
decentralized government, and interactive federalism which proposes that “national, state, and 
local governments should have overlapping and somewhat redundant roles in their 
environmental policymaking.”   

Sovocool list four significant benefits of the centralized theory, which perhaps obviously has 
justified much national environmental legislation.  The first is rooted in environmental 
economics theory, and the economic efficiency of internalizing economic externalities such as 
transboundary pollution.  The essential logic in expanding the geography of decision making is 
that fewer of the significant costs and benefits will be borne by constituencies not represented 
by the decision makers.  The second benefit is derived from a regulatory theory that favors 
economic investment, namely that the uniformity and consistency of regulation  imposed by a 
single authority lowers the costs of regulation for manufacturers and investors, in particular if 



they are active in multiple jurisdictions.  The third benefit is also fundamentally about economic 
advantage and efficiency, suggesting that  uniformity in regulation across jurisdictions enables 
economies of scale in regulation itself by enabling greater efficiencies in regulatory 
administration and enforcement as well as the formulation of the scientific basis for the 
regulation itself.   An additional complexity is  involved in the scales of influence and power, as 
some argue that there is a mismatch between local politicians and corporate interests, ie. the 
former are arguably more likely to  be “captured” or even overwhelmed by the interests of a 
few key businesses, or are simply more likely to make either unwarranted or unnecessary 
concessions to other economic interests to the detriment of environmental ones. The final 
benefit is categorically different: “it promotes distributive justice and a minimum standard of 
environmental quality, thus preventing a race to the bottom”  among the states. The idea here 
is that a centralized authority is logically necessary to impose minimum standards and, in the 
face of competition for capital investment, practically more likely to guarantee a minimum 
standard  of human health and environmental quality that applies to all.  Of course,  to be valid 
the aggregate minimum must indeed be higher than the minimum among the separate smaller 
governments. 
 
The theory of devolved federalism presents a mirror image of several of these arguments, and 
has been the underpinning of states’ rights and home rule arguments in much land use and 
environmental legislation during the now extended devolutionary era.  Briefly,  it advocates 
decentralization because it  enables experimentation and innovation (eg. “let 50 state 
regulations bloom”).  Devolved federalism posits a kind of race to the top or innovation 
adoption and diffusion logic of competition (“positive contagion”).   The pragmatics and politics 
of information flows and access to decision can make it less rather than more likely that single 
powerful interests will “capture” the regulatory agency.   Devolved federalism facilitates  greater 
flexibility in tailoring regulation to state and local problems, based on a) better and more 
relevant information for the issue at hand,  associated with  an acknowledgement of the 
importance of diversity in local conditions, b) variable local preferences and the importance of 
optimizing the potential for choice (c.f   public choice theory).  It also improves accountability 
and equity in a sense that is informed by theories and normative values associated with  
participatory democracy and,  in turn, its roots in ancient republican ideas about “civic virtue”.   
 
Equally briefly, dual federalism (“layer cake” federalism) combines the logic of the previous 
theories with constitutional arguments to assert that different levels of  government have 
different comparative advantages, unique constitutionally grounded authorities, and are in any 
event distinctly suited to different roles.  Examples of this approach that were mentioned above 
include the assignation of separate roles and authorities to federal, state and local governments 
in the interstate transmission of wholesale electricity and gas pipelines, the siting of different 
kinds of power plants, and the protection of drinking water supply through the Safe Drinking 
Water Act (not excluding the distinctive but clear exemption of hydraulic fracturing from the 
federal authority of the SDWA).  Key benefits seen by advocates of this theory include reduced 
ambiguity of authority via a clear separation of shared authority, protection of individual rights 
via the dispersal of related but nonoverlapping powers across different entities, and increased 
ability to tailor regulations to the appropriate scale. 
 
Lastly, “interactive federalism” (cf.  “cooperative”, “dynamic” and “marble cake” federalism) 
starts with a fundamental empirical claims to realism and pragmatism - that national, state, and 
local governments in most complex issue areas will inevitably engage overlapping rather than 



distinct authorities.  In Sovocool’s summary, this theory claims  five advantages over the others:  
(i) plurality, (ii) dialogue, (iii) redundancy, (iv) accountability, and (v) economies of scale.  
 
The idea of plurality best reflects, perhaps, the possibilities associated with diversity of 
perspectives and, most optimistically,  even teamwork.  Resonances of negotiation and 
collaborative decision making theory are found in the idea that problems can best be solved, 
value created, and net benefits maximized, through an exploratory process which optimizes 
constructively facilitated interactions of entities with different perspectives and points of view.  
Cross jurisdictional dialogue is a complementary, beneficial mechanism that can foster learning 
while leading to coordination, innovation, participation, and partnership. Redundancy in 
authority is a kind of risk management insurance policy that can create a “regulatory safety net”.  
Like most insurance policies, it would presumably incur some costs while reducing the risk of 
regulatory failure. Accountability benefits are posited to exist in the co-dependency of different 
authorities, suggesting that the vigilance of each might well increase with shared responsibility, 
as does the difficulty of independent authorities being captured by the same special interest. 
Finally, this shared responsibility retains the benefits of economies of scale associated with 
consistent centralized standards while retaining room for decentralized experimentation with 
approaches or standards that are required to exceed baseline or minimum criteria. 
 
Sovocool considers the weaknesses as well as asserted strengths of each approach in evaluating 
two particular  energy/environmental policies:  renewable portfolio standards and greenhouse 
gas emissions quotas.  He concludes that interactive federalism, with minimum standards set by 
the federal government,  is best suited to deal with these energy issues.xxii

Leading Questions for a Research Agenda? 

  However, it is the 
criteria for evaluating strengths and weaknesses that are of most significance here.   

 
As in Sovocool’s analysis, the  examples of hydraulic fracturing, transmission and generation 
facility siting, and related energy policies can and perhaps should be viewed in the context of 
competing theories of federalism.  The theories highlight important empirical and normative 
questions about both individual and systemic (insofar as they exist) energy policies, but also 
about questions of federalism that, in other contexts,  date back to the founding of the 
country.xxiii  

What levels of government currently have the authority to make decisions about energy policy?  
Is the current distribution of authority optimal, or even appropriate?  Why?  What kinds of 
energy policy decisions should local, state, federal or even international governments have 
within their jurisdictions?  Should authority be shared evenly across levels of governmental 
jurisdiction or concentrated at a particular level of governance?  Where is authority vested for 
energy policy most likely to equitably account for environmental, economic development, and 
distributional priorities. 

The questions posed below point, I submit, to a variety of agendas for discussion 
and research. 

How do answers to these questions vary depending on the energy source – whether 
conservation, renewable resources, nonrenewables like fossil fuels or nuclear energy?  What 
about  variation by particular kinds of policy, for example taxation of energy company gains (eg. 
capital gains tax) versus  taxes on energy consumption (eg. gasoline sales tax), preferential 
purchasing (e.g. renewable energy portfolios) or other forms of subsidy for fuel or energy 



technology, environmental regulations protecting water or air, or permits issued  for mining or 
other resource extraction?   

Finally,  what are the implications of the ways these questions are answered for our energy 
future?  For democracy American style?  For the  complex network of related environmental, 
economic, national security and social issues? 
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